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OPINION



On November 29, 1999, the Madison County Grand Jury indicted the defendant, Joe David
Sloan, for aggravated burglary, theft of property over five hundred dollars, evading arrest, and
operating a vehicle without valid registration. Following ajury trial, Defendant was convicted of
evading arrest, Tenn. Code Ann. § 39-16-603, a Class E felony, and violating vehicle registration
law, Tenn. Code Ann. 8 55-5-114, a Class C misdemeanor. He was acquitted of the charges of
aggravated burglary and theft. After a sentencing hearing, thetrial court sentenced Defendant asa
multiple Range |1 offender to four years for Class E felony evading arrest and thirty days for the
misdemeanor offense. Thetrial court further ordered that these sentences be served concurrent with
each other, but consecutive to sentences previously imposed on Defendant for prior convictionsin
Gibson County.

FACTUAL BACKGROUND

Shortly before 2:00 am. on August 28, 1999, George Fitzgerald, was awakened by noises
which seemed to be coming from the kitchen areaof hishouse. Remainingin bed, Fitzgerald dialed
911 and was talking with the dispatcher when Defendant appeared in the doorway to his bedroom.
Fitzgerdd yelled something, and Defendant quickly departed the house, got into his vehicle, and
drove away.

Only minutesafter Defendant’ sdeparturefrom Fitzgerald’ shouse, Jackson, Tennesseepolice
officersreceivedinformation regarding apaossible“burglary in progress’ at Fitzgerald’ saddressand
were instructed to be on the lookout for an older model blue Mercury reported leaving the scene.
Sergeant J.D. Halewasthefirst to spot the Mercury a 2:03 a.m. Haleand thedriver of the Mercury
passed each other on Wiley Parker Road, a few blocks from Fitzgerald's residence. Hale
immediatdy made a“ U-turn” and was joined by Officer Kevin Brown in asecond police car, who
had already turned his bluelightson. Brown tried to stop the Mercury by blocking theroad in front
of it with his vehicle, but Defendant drove off of the roadway, around Brown's police car, and
continued down the road. Both Hale and Brown then pursued Defendant. Both officers were in
uniform and drove marked police cars with the blue lights and sirens on.

The officersfollowed the Mercury to the stop sign at the intersection of Wiley Parker Road
and Highland. Thedriver did not stop and turned southbound onto Highland. At thispoint, Sergeant
Hale observed the driver jettison a“package” through the passenger side window. Hale saw the
packageland onthe side of theroad. The officersdid not stop to retrieve the package, but continued
to pursue Defendant, who continued south on Highland until he reached the entrance to the parking
lot of a“ToysR Us’ store. He turned into the parking lot, with the two police cars still following
him, and began slowly driving incirclesuntil Sergeant Hale pulled up alongside him. At thispoint,
Defendant stopped his vehicle and placed both of his hands on the steering wheel. Defendant was
aoneinthevehicle. Theofficersarrested himand checked theregistration tag onthe Mercury. The
vehicleregistration listed Defendant asthe owner, but the number on the tag belonged to adifferent
vehicle.



The package thrown out of the Mercury wasasoft leather “ briefcase-type’ bag, with several
compartmentson the side. The bag contained several miscellaneousitems, which were discovered
scattered on the side of the highway when police arrived a short time later. Among the items
retrieved were personal papers, a checkbook, diary, cell phone, drug paraphernalia, and some
currency. Thepolicebrought theitemsto Fitzgerald for identification, who then declared ownership
and stated that the total worth of the property was approximately two thousand dollars. Further
investigation of Fitzgerald' sresidence revealed pry marks and a broken lock on the back door. No
other property damage was discovered.

George Fitzgerald and Defendant both testified at trial, giving markedly different versions
of their relationship and the events of August 28, 1999. Fitzgerald testified that he did not know
Defendant personally and had never seen him prior to hisappearancein the doorway to hisbedroom
in the early morning hours of August 28, 1999. By contrast, Defendant testified that he and
Fitzgerdd used to “party together” and smoke crack cocaine. Defendant testified that, prior to his
arrest, he had driven Fitzgerald to Virginia Street to pick up some “dope.” He then dropped
Fitzgerdd off at hishouse and planned to return later that night. Prior to his return, he telephoned
Fitzgerddwho told him, “ Just comeonin. Theback door isopen.” Returning to Fitzgerald’ shouse
at approximately 2:00 a.m., he came through the back door asinstructed and called out, but no one
answered. When hereached the bedroom, he heard Fitzgeraldyell, “ Ohmy God, somebody’ sin my
house.” Fearing Fitzgerald might have agun, Defendant ran out of the house, got into hisvehicle,
and droveaway. Defendant noticed Fitzgera d had | eft hisbriefcase-typeleather bagin Defendant’s
car.

Defendant testified that he encountered the first police officer shortly after leaving
Fitzgerald’'s house. He admitted noticing that the officer’s blue lights were flashing and that the
second officer cut acrosstheroad infront of him. Defendant recalled driving around the officer, but
claimed that he did not haveto go off of the roadway to accomplish this. Defendant testified that
he knew the officers were after him at this point, and he then recalled that Fitzgerald had left his
leather bag in Defendant’ s car. Sinceit usually contained avial of methamphetaminesand he did
not want to get caught with illegd drugsin his car, he threw the bag out the window during aturn,
hoping the police officers would not see him do so.

Defendant testified that he had assumed Fitzgerald called the police and that officers were
likely to arrive any minute. However, he did not want to wait for them because he had a criminal
record. Defendant claimed that, once he realized that the police were pursuing him, he stopped his
car as soon as an opportunity presented itself. He did not stop along the highway because he
believed that, if he parked his car there, it would probably be towed. Further, Defendant testified
that hishasteto find a proper placeto park caused him to run the stop sign. When asked why he did
not pull into any of the other parking lots available on hisrouteto the“ ToysR Us’ store, hereplied
that he did not notice them.

ANALYSIS
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I. Plain Error - Sufficiency of Indictment to Allege Felony Evading Arrest

Before addressing theissuesraised by Defendant in thisgppeal, we are compelled to address
the following issue which was not raised by either party at trial or on apped. Theindictment inthis
case charges the Defendant with commission of the offense of misdemeanor evading arrest, rather
than felony evading arrest, even though the cover of theindictment liststhe charge asbeing afelony
offense. Of course it is crucia that, in order for an indictment to perform its congitutional and
statutory purposes, the facts constituting the offense be stated in ordinary and conciselanguagein
the body of the indictment. See Tenn. Code Ann. 8§ 40-13-202 (1997); State v. Hill, 954 SW.2d
725, 726-27 (Tenn. 1997).

The offense of “evading arrest” isdefined in Tennessee Code Annotated section 39-16-603.
Under certain circumstances, it can be a Class A misdemeanor, in other circumstancesitisaClass
E felony, and in certain other circumstances, itisaClassD felony. Thestatute providesin pertinent
part as follows:

39-16-603. Evading arrest. — (a)(1) Except as provided in subsection (b), it is
unlawful for any person to intentionally flee by any means of locomotion from
anyone the person knows to be alaw enforcement officer if the person:

(A) Knows the officer is attempting to arrest the person; or

(B) Has been arrested.
(2) It isadefense to prosecution under this subsection that the attempted arrest was
unlawful.
(3) A violation of subsection (@) isa Class A misdemeanor.
(b)(2) It isunlawful for any person, while operating a motor vehicle on any strest,
road, aley or highway in this state, to intentionally flee or attempt to elude any law
enforcement officer, after having received any signal from such officer to bring the
vehicle to a stop.
(2) It isadefense to prosecution under this subsection that the attempted arrest was
unlawful.
(3) A violation of subsection (b) is a Class E felony unless the flight or attempt to
elude creates arisk of death or injury to innocent bystanders or other third parties, in
which case aviolation of subsection (b) isaClass D felony.

Tenn. Code Ann. § 39-16-603 (1997).

In this case, Count 3 of the indictment, charging Defendant with evading arrest, alleged as
follows:

THE GRAND JURORS of Madison County, Tennessee, duly empanel ed and sworn,
upon their oath, present that JOE DAVID SLOAN on or about August 28, 1999, in
Madison County, Tennessee, and prior to the finding of this indictment, did
intentiondly evade arrest by fleeing in avehicle from officersof the Jackson Police
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Department whom the said JOE DAVID SLOAN knew to be law enforcement
personnel attempting to arrest him, in violation of T.C.A. 8§ 39-16-603, al of which
is against the peace and dignity of the State of Tennessee.

Tennessee Code Annotated section 39-16-603(a)(1) defines misdemeanor evading arrest.
Tennessee Code Annotated section 39-16-603(b)(1) defines Class E felony evading arrest. We
concludethat theterm “ by any meansof locomotion,” ascontained in the definition of misdemeanor
evading arrest, includes a “vehicle.” As such, Count 3 of the indictment in this case, charging
evading arrest, clearly alleged the misdemeanor, rather than felony, classification of evading arrest.

We are not unmindful that recent decisions of our supreme court have relaxed the strict
pleading requirements of common law regarding issues concerning the sufficiency of allegationsin
indictments. See State v. Hammonds, 30 S.W.3d 294, 298-300 (Tenn. 2000); State v. Barney, 986
SW.2d 545, 546 (Tenn. 1999); Ruff v. State, 978 SW.2d 95, 100 (Tenn. 1998). However, inthis
case, thewording of the statute, while clearly sufficient to allege misdemeanor evading arrest, does
not sufficiently allege elements of Class E felony evading arrest so that its constitutional and
statutory purposes are satisfied. Specifically, the indictment does not allege that the Defendant
operated the motor vehicle on astreet, road, dley or highway in this State, nor doesit allegethat he
refused to stop the vehicle after receiving a signal to do so from alaw enforcement officer. The
General Assembly choseto separately definefelony evading arrest and misdemeanor evading arrest.
While the proof at trial would clearly support a conviction of either Class E felony evading arrest
or misdemeanor evading arrest, itisequally clear that adefendant cannot beconvicted of an offense
not charged intheindictment. Statev. Trusty, 919 SW.2d 305, 314 (Tenn. 1996) overruled on other
grounds, State v. Burns, 6 SW.3d 453 (Tenn. 1999).

In Ruff v. State, 978 S.W.2d 95, 100 (Tenn. 1998), our supreme court held that “where the
constitutional and statutory requirements outlined in Hill are met, an indictment which cites the
pertinent statuteand usesitslanguagewill be sufficient to support aconviction.” (Emphasisadded);
see also State v. Carter, 988 S.W.2d 145, 149 (Tenn. 1999). The requirements outlined in State v.
Hill, 954 SW.2d 725, 727 (Tenn. 1997), state that “an indictment is valid if it provides sufficient
information (1) to enable the accused to know the accusation to which answer is required, (2) to
furnish the court adequate basis for the entry of a proper judgment, and (3) to protect the accused
from double jeopardy.”

In this particular case, the inclusion of the statute section, “T.C.A. § 39-16-603,” in the
indictment does not suffice to meet the requirement that a defendant be given notice that he is
charged with Class E felony evading arrest. No statutory subsections are named in the indictment.
When considering the particular offense of “evading arrest,” “T.C.A. § 39-16-603" may refer toa
Class A misdemeanor offense, a Class Efelony offense, or aClass D felony offense, and all contain
different elements. In Statev. Carter, 988 S.W.2d 145, 149 (Tenn. 1999), the supreme court deemed
the indictment sufficient upon reference to the “ appropriate statute,” and in Ruff v. State, the court
held that *“an indictment which cites the pertinent statute and uses itslanguage will be sufficient to
support aconviction.” Ruff, 978 SW.2d at 100 (emphasis added). When a statute includes three
different classifications of an offense, citation of the “appropriate’ or “pertinent” statute logically
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requires that the appropriate subsection be named in order for the indictment to be sufficient to
support aconviction. Because theindictment in issue omitted the subsection number which would
enable the accused to know that he was charged with a Class E felony, and the specific language
(used by the State in drafting the indictment) all egesthe offense constituting misdemeanor evading
arrest, we hold that the indictment in this case only aleged the offense of misdemeanor evading
arrest. Theindictment did not allege the specific pertinent statutefor ClassE felony evading arrest.
Theindictment did not usethe language in the statute which defines Class E felony evading arrest.
The straightforward requirements of Hill were not followed in order to properly allege Class E
felony evading arrest. Asaresult thereof, the Defendant’ s conviction for Class E felony evading
arrest cannot be sustained.

Normally, issues not raised by the parties or included in a defendant’ s motion for new trial
areconsideredwaived. Tenn. R. App. P. 3(e). Nevertheless, an appellate court may review anissue
which would ordinarily be considered waived if the court finds plain error intherecord. See Tenn.
R. Crim. P. 52(b). Rule 52 of the Tennessee Rules of Criminal Procedure states, “An error which
has affected the substantial rights of an accused may be noticed at any time, even though not raised
in the motion for anew trial or assigned as error on appeal, in the discretion of the appellate court
where necessary to do substantial justice.” See also State v. Adkisson, 899 S.W.2d 626, 636-42
(Tenn. Crim. App. 1994).

In an exercise of our discretion, we find Defendant’ s conviction of felony evading arrest
constitutes plain error. Accordingly, we reverse that conviction and reduce the conviction to
misdemeanor evading arrest, a Class A misdemeanor. Separately, we address Defendant’ s issue
regarding sentencing based on aprior criminal record without offering proof inthe form of certified
copies of the judgments of conviction. We conclude that Defendant is not entitled for relief on that
issue. If Defendant’ s conviction for felony evading arrest could have been affirmed, the maximum
sentenceimposed by thetrial court would also be affirmed. Accordingly, upon de novo review, we
set the sentence for misdemeanor evading arrest at eleven (11) months and twenty-nine (29) days,
with aseventy-five (75%) percent minimum serviceprior torelease, concurrent with the conviction
in count 4 for violation of the vehicle registration law, and consecutive to the Gibson County
convictions set forth in the judgment entered by the trid court.

In the event of further review, we will address the issues raised by the Defendant in this
appeal.

II. Sufficiency of the Evidence

Defendant does not challenge his conviction for violating the vehicle registration law.
However, he contendsthat the evidence wasinsufficient to sustain hisconviction for ClassE felony
evading arrest. We disagree and also conclude that the evidenceis sufficient to support aconviction
for misdemeanor evading arrest as modified herein.
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When evidentiary sufficiency isquestioned on appeal, the standard of review iswhether, after
considering all the evidence in thelight most favorable to the State, any rational trier of fact could
have found all the essential elements of the offense beyond a reasonable doubt. See Jackson v.
Virginig 443 U.S. 307, 318-319, 99 S.Ct. 2781, 2789, 61 L.Ed.2d 560 (1979); State v. Hdl, 8
SW.3d 593, 599 (Tenn. 1999); Tenn. R. App. P. 13(e). In determining the sufficiency of the
evidence, we will not reweigh the evidence or substitute our own inferencesfor those drawn by the
trier of fact. Statev. Cabbage, 571 S.W.2d 832, 835 (Tenn. 1978); Liakasv. State, 286 S.W.2d 856,
859 (Tenn. 1956). Instead, on appeal, the State is entitled to the strongest legitimate view of the
evidence and to all reasonable and legitimate inferences that may be drawn therefrom. Hall, 8
SW.3dat 599. A guilty verdict by ajury, approved by thetrial court, accreditsthe testimony of the
witnesses for the State and resolves dl conflicts in favor of the prosecution’s theory, effectively
removing the presumption of innocence and replacing it with apresumption of guilt. Statev. Bland,
958 S.W.2d 651, 659 (Tenn. 1997). Questions concerning the credibility of witnesses, the weight
and value of evidence, and factual issues raised by the evidence are matters to be resolved by the
trier of fact, not this Court. Id. The defendant bears the burden of demonstrating that the evidence
isinsufficient to support his or her conviction. State v. Pike, 978 SW.2d 904, 914 (Tenn.1998);
State v. Tugale, 639 SW.2d 913, 914 (Tenn. 1982).

ClassE felony evading arrest, Tennessee Code Annotated section 39-16-603(b)(1), statesthat
“[i]tisunlawful for any person, while operating amotor vehicleon any street, road, alley or highway
in this state, to intentionally flee or attempt to elude any law enforcement officer, after having
received any signal from such officer to bring the vehicle to a stop.”

We concludethat when the evidence is viewed in the light most favorable to the State, asit
must be, it issufficient for arational trier of fact to find the elements of Class E fe ony evading arrest
beyond areasonable doubt. First, it isundisputed that Defendant was operating the motor vehicle
chased by OfficersHale and Brown and that hewas driving on astreet, road or highway in thisstate.
Defendant’ s intent to flee was demonstrated by his continuing failure to stop, despite the officers
pursuit of him, accompanied by lights and sirens. It is also evident that Defendant attempted to
elude law enforcement officers when he drove around Officer Brown'’s policecar and, again, when
hefailed to stop at astop sign during the officers’ pursuit of him. Lastly, Defendant’ s admission at
trial, “I know the officerswas[sic| after me,” clearly indicates that he received some sort of signal
from the officersto bring hisvehicleto astop. Still, hefailed to comply. Accordingly, the evidence
would have been sufficient to sustain his conviction for Class E felony evading arrest. We aso
concludethat the evidence was sufficient to sustain the conviction for misdemeanor evading arrest.
Defendant is not entitled to relief on thisissue.

1. Failureto Instruct on Lesser-Included Offense

Wewill addressthisissue only asit was specifically raised by Defendant on appeal. Wedo
not reach a conclusion as to whether or not the offense of “failure to yield to law enforcement
officids’ asset forth in Tennessee Code Annotated section 55-8-104 is alesser-included offense of
misdemeanor evading arrest. Defendant contends that thetrial court erred by failing to instruct the
jury on the offense of “failure to yield to law enforcement officials,” pursuant to Tennessee Code

-7-



Annotated section 55-8-104. Defendant arguesthat thisoffenseisalesser-included offense of Class
E felony evading arrest and, under the rationale utilized by the Tennessee Supreme Court in State
V. Rush, 50 SW.3d 424 (Tenn. 2001), his case should bereversed and remanded for failureto submit
the appropriate instructions on this offense to the jury. We disagree.

Theoffensesubmitted by Defendant fail sto satisfy the definition of alesser-included offense
of Class E felony evading arrest. In State v. Burns, 6 SW.3d 453 (Tenn. 1999), the Tennessee
Supreme Court adopted the following test for determining whether an offense is alesser-included
of the offense charged:

(a) al of its statutory elements are included within the statutory elements of the
offense charged; or

(b) it fails to meet the definition in part (a) only in the respect that it contains a
statutory element or elements establishing
(1) adifferent mental state indicating alesser kind of culpability; and/or
(2) alessserious harm or risk of harm to the same person, property or public
interest; or

(c) it consists of
(1) facilitation of the offense charged or of an offense that otherwise meets
the definition of lesser-included offense in part (@) or (b); or
(2) an attempt to commit the offense charged or an offense that otherwise
meets the definition of |esser-included offensein part (a) or (b); or
(3) solicitation to commit the offense charged or an offense that otherwise
meets the definition of lesser-included offensein part (a) or (b).

Id. at 467.

ClassEfelony evading arrest iscommitted when any person, while operating amotor vehicle
on any street, road, alley or highway in this state, intentionally flees or attempts to elude any law
enforcement officer, after having received any signd from such officer to bring the vehicleto astop.
See Tenn. Code Ann. § 39-16-603(b)(1) (1997). In addition to instructions on this offense,
Defendant submits that the jury should have been instructed on the offense defined in Tennessee
Code Annotated section 55-8-104, “ Obedience to police officers,” which provides that “no person
shall willfully fail or refuse to comply with any lawful order or direction of any police officer
invested by law with authority to direct, control or regulate traffic.”

Under part () of the Burnstest, disobedienceto police officers, Tennessee Code Annotated
section 55-8-104, isalesser-included offense of Class E felony evading arrest if all of the statutory
elements of that offense are included within the statutory elements of the greater offense. Part (a)
is not satisfied, because section 55-8-104 contains statutory elements not found in the offense of
ClassEfelony evading arrest. Specifically, section 55-8-104 requiresthat theaccused willfully “fail
or refuse to comply with any lawful order or direction” from “any police officer with authority to
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direct, control or regulate traffic.” Tenn. Code Ann. § 55-8-104 (1997) (emphasis added). “Any
lawful order or direction” embraces directions to stop, turn right or left, back up, proceed, slow
down, or goaround. ClassE felony evading arrest, on the other hand, specifically requiresproof that
the accused received a signal from alaw enforcement officer to bring his or her vehicle to a stop.
Further, we note that a conviction for disobeying apolice officer also requires proof that the officer
giving the accused an order or directions be “invested by law with authority to direct, control, or
regulatetraffic.” Class E felony evading arrest, by contrast, merely requires proof that the accused
received a signal to stop from any law enforcement officer, whether or not the officer has been
invested by law with authority to govern traffic. This court has previously equated the mental
element of “willful” (as found in Tennessee Code Annotated section 55-8-104) with the mental
element of “intentional.” See Statev. Electroplating, Inc., 990 SW.2d 211, 221 n.9 (Tenn. Crim.
App. 1998).

Asstated in Statev. Rush, 50 S.W.3d 424 (Tenn. 2001), “[u]nder part (b) [of the Burnstest],
an offense may still be a lesser-included offense despite having adifferent element if the differing
element reflects aless serious harm or risk of harm or involves a differing mental state indicating
alesser kind of culpability.” Id. at 429.

“Willful,” the mental element in Tennessee Code Annotated section 55-8-104, isessentially
the same mental element as“intentional” which must be proven to establish the commission of the
offenseof Class Efelony evading arrest. Therefore, this specific element doesnot establish alesser
kind of culpability. The other different elements, to wit: (1) that the defendant failed or refused to
comply with any lawful order or direction, and (2) that the law enforcement officer had the explicit
authority to direct, control, or regulate traffic, do not establish aless serious harm or risk of harm
to the same public interest.

Inreaching these conclusions, we are mindful of thecaveat expressed in Rush: “Importantly,
however, theanalysisunder part (b) ismore narrow than the corresponding analysis espoused by the
Model Penal Code because the statutory elementsin question remain the focusof theinquiry.” 1d.
at 429. Thefact that asimilar, but different, offense has a less serious punishment does not mean
that the " different” elements of the less serious offense establish aless serious harm or risk of harm
tothesame publicinterest. The harm or risk of harm to the publicin aClass E felony evading arrest
offense is the harm to society caused by a person who uses a vehicle on public thoroughfares to
avoid apprehension by law enforcement officers. Theoffenseinvolvesavoidinganarrest. Theharm
to the public resulting from aviolation of section 55-8-104 relatesto the safety of other driversand
pedestrians during a situation where traffic is being controlled and directed by an appropriate law
enforcement officer. For the above reasons, part (b) is not satisfied.

Finally, since the evidence does not involve proof of attempt, facilitation or solicitation, it
isclear that part (c) of Burns does not apply. Defendant is not entitled to relief on thisissue.

V. Sentencing



Defendant arguesthat thetrial court erred whenit relied on hisprior criminal convictionsto
establish his sentence range and enhance his sentence length. Defendant contends that in order for
prior convictionsto be considered in determining range or length of sentence, the State must submit
certified copies of the judgments relating to such convictions. Because the trial court relied upon
computer recordsobtai ned from the Tennessee Department of Correction, rather than certified copies
of judgments, Defendant contends that his four-year sentence for felony Class E felony evading
arrest isexcessive. We disagree.

Appellate review of sentencing is de novo on the record with a presumption that the trial
court's determinations are correct. Tenn. Code Ann. 88 40-35-401(d), -402(d). If thetrial court
followed the statutory sentencing procedure, made findings of fact that are adequately supportedin
the record, and gave due consideration and proper weght to the factors and principles relevant to
sentencing under the 1989 Sentencing Act, we may not disturb the sentenceevenif adifferent result
were preferred. State v. Fletcher, 805 S.W.2d 785, 789 (Tenn. Crim. App. 1991).

The presumption of correctness which accompanies the trial court’s action is conditioned
upon the affirmative showing in the record that the trial court considered the sentencing principles
and all relevant facts and circumstances. State v. Ashby, 823 SW.2d 166, 169 (Tenn. 1991).
Therefore, meaningful appellate review requires that the trid court place on the record its reasons
for arriving at thefinal sentencing decision, identify the mitigating and enhancement factors found,
statethe specificfacts supporting each enhancement factor applied, and arti cul ate how themitigating
and enhancement factors were evaluated and balanced in determining the sentence. Tenn. Code
Ann. § 40-35-210(f) (1990); State v. Jones, 883 S.W.2d 597, 599 (Tenn. 1994). Theburdenison
the appealing party, the defendant in this case, to show that the sentencing isimproper. Tenn. Code
Ann. 8 40-35-401, Sentencing Commission Comments.

In conducting a de novo review, we must consider (1) the evidence, if any, received at the
trial and sentencing hearing, (2) the presentence report, (3) the principles of sentencing and
arguments as to sentencing alternatives, (4) the nature and characteristics of the criminal conduct,
(5) any mitigating or statutory enhancement factors, (6) any statement that the defendant made on
hisown behalf, and (7) the potential for rehabilitation or treatment. Tenn. Code Ann. §§40-35-102,
-103, -210; see Ashby, 823 S.W.2d at 168; State v. Mass, 727 SW.2d 229 (Tenn. 1986).

Defendant was sentenced as a multiple Range Il offender to four years for Class E felony
evading arrest conviction and to thirty days for the misdemeanor violation of registration law. The
record indicates that the trial court applied the following two enhancement factors in determining
Defendant’ sfelony sentence: (1) “[t]he defendant hasa previous history of criminal convictions or
criminal behavior in addition to those necessary to establish the appropriate range” ; and (8) “[t]he
defendant has a previous history of unwillingness to comply with the conditions of a sentence
involving release in the community.” Tenn. Code Ann. § 40-35-114(1), (8) (1997). Defendant’s
presentence report revealed four prior felony convictions and eight prior Class A misdemeanor
convictions. Two of Defendant’ sfelony convictionsoccurred in Floridain 1985; the remaining two
felony convictions occurredin Gibson County, Tennessee, in 1995. Defendant’ se ght misdemeanor
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convictions occurred in Tennessee, between 1992 and 1999. The trial court found no mitigating
factors applicable in Defendant’ s case.

Defendant contends that because the trial court determined his sentence based on proof of
prior convictions improperly admitted for consideration, his sentence is excessive. Indeed, the
record reveal sthat thetrial court found Defendant to be a“ multiple offender,” based on the fact that
he had received a* minimum of two (2) but not more than four (4) prior felony convictionswithin
the conviction class, a higher class, or within the next two (2) lower classes, where applicable.”
Tenn. Code Ann. 840-35-106(a)(1) (1997). Thetrid court used theremainder of Defendant’ sfelony
and misdemeanor convictions to apply enhancement factor (1). Thereafter, the trial court applied
enhancement factors (1) and (8), without any mitigating factors, to enhance Defendant’ s sentence
from two years (the minimum in Range 1) to the maximum sentence of four years.

Wefind noerrorinthetrial court’ suseof Defendant’ s criminal record when determining the
sentence in this case. This Court has previously held that a presentence report is reliable hearsay
and, further, that certified copies are not necessary to prove prior criminal history for purposes of
sentencing. Statev. George Matthews, No. 01C01-9805-CR-00234, 1999 WL 325954 at * 2, Sumner
County (Tenn. Crim. App., Nashville, May 21, 1999) (citing Statev. Baker, 956 SW.2d 8, 17 (Tenn.
Crim. App. 1997)); State v. Richard J. Crossman, No. 01C01-9311-CR-00394, 1994 WL 548712
(Tenn. Crim. App., Nashville, October 6, 1994) perm. to app. denied (Jan. 1995) (courts may rely
upon the presentence report in finding a prior criminal history).

Wefurther notethat thetrial court heard testimony from Diane Jaynes, the presentence report
writer, during the sentencing hearing. Jaynes testified that she prepared Defendant’ s presentence
report with information received from the Tennessee Offender Management Information System
(“TOMIS") and from Ms. Richardson, the probation and parole officer in Gibson County. When
Jaynes also conceded that she did not see certified copies of the judgments, Defendant objected to
the court’s consideration of Jayne sreport a the sentencing hearing, arguing that the information
in her report was unsubstantiated hearsay. Thetrial court found that Jayne’ sduties required her to
conduct accurate investigations and that her reliance on TOMISand Ms. Richardson, an employee
for the Tennessee Department of Correction, to accumulate information for this task was not
inappropriate. Immediately following thisdecison, thetrial court gave Defendant the opportunity
to deny and/or refute the prior convictions erroneously attributed to him, if any. Receiving no
response from Defendant, the trial court overruled his objection.

Our review of the statutes controlling the contents and preparation of presentence reports
reveals nothing which would indicate that the presentence report writer must visually inspect
certified copies of judgments prior to their inclusion in such areport. See Tenn. Code Ann. 88 40-
35-203 t0 -207 (1997). Neither do the statutes indicate that certified copies of judgments must be
presented to the trial court prior to its consideration of a defendant’s prior convictions during
sentencing. Thus, we conclude that Defendant was properly sentenced as a multiple Range |1
offender and that his eight misdemeanor convictions and two felony convictions are sufficient to
properly apply enhancement factor (1).

-11-



Defendant does not challenge the application of enhancement factor (8), and we conclude
that it was also properly applied. The presentence report reflects that Defendant was on probation
for two counts of assault and one count of theft from convictions occurring in June 1999. During
thisperiod of probation, in July 1999, Defendant was arrested for vandalism and possession of drug
paraphernalia, and, while hewason probation for his 1985 burglary convictionin Florida, Defendant
was arrested for possession of cocaine in 1992. The above arrests all resulted in convictions.
Indeed, Defendant’ s record clearly evinces a previous history of unwillingness to comply with the
conditions of a sentence involving release in the community.

In sum, our review of the record and applicable law reveals that the trial court properly
applied two enhancement factors and placed Defendant in the appropriate sentence range, in light
of hisextensivecriminal record. Under these circumstances, afour-year sentencefor ClassE felony
evading arrest would not have been excessive.

CONCLUSION

For the reasons set forth herein, the judgment of conviction for ClassE felony evading arrest
isreversed and modified to aconviction for the Class A misdemeanor offense of evading arrest. The
sentenceimposed for that offenseis eleven (11) months and twenty-nine (29) daysin the county jail
at seventy-five (75%) percent minimum service prior to rel ease, concurrent with the conviction for
violation of motor vehicle registration law, and consecutive to the Gibson County convictions set
forth in the judgment entered by thetrial court. This caseisremanded to thetria court for entry of
ajudgment in accordance with the opinion of this court.

THOMAST. WOODALL, JUDGE
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